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CHILD EXPLOITATION MATERIAL AND CLASSIFICATION LEGISLATION AMENDMENT BILL 
2009 

Second Reading 
Resumed from an earlier stage of the sitting. 

HON PHILIP GARDINER (Agricultural) [4.38 pm]: As the terms in the bill contain “exploitation”, it adds to 
the cutting edge of what we are talking about. This relates to people who exploit children under 16 years of age 
in any of the terms as defined in this measure, because “sexual” really is nakedness, and nakedness, as I said 
earlier, can be beautiful in certain circumstances to a parent—or maybe others—of a child who is under 16 years 
of age or it can be exploitive. It is the exploitation by sinister, nasty, conniving people which this bill aims to 
overcome, and that is where the fines come in. It is not so much the pornography, because I think that when it 
comes back to the definition of what child exploitation material means, the question is whether it is likely to 
offend a reasonable person. 

I agree with the idea that the definition of exploitable material should be a very open definition. In this chamber, 
we all like to think that we are reasonable people. We consider issues one by one—several in a day—and, 
funnily enough, we are mostly divided on them. So who is the more reasonable person? When it comes to 
defining what a reasonable person’s view is on anything, we are going to have differences. This is where it 
comes back to the artistic view, which I know Hon Adele Farina referred to and said caused her difficulty. 
People were very upset with Henson’s photographs, and I think a combination of political stances were taken. 
However, if one talked to a lot of people individually, one found that their views were quite different. 

We must remember that Freud was a fairly eminent psychologist, although it was in the mid-Victorian times. He 
talked about the conscious and the unconscious. He said that 10 per cent of the conscious is what we see and the 
rest is hidden deep in our minds. He also said that most of our drive is a sexual drive, and most of that is deep 
down. I am bringing Freud into this debate in the context that children who are younger than 16 years of age 
already have a lot of these drives. The concern to which I wish to draw some attention, and which was raised 
originally by Hon Kate Doust, is that again we must be very aware or wary that when totally innocent children 
place material on the internet and so on, such as images of friends, in a way which is not meant to be exploitative 
but which is really just a part of the pranks that children get up to, that is not made a criminal offence. 

Other societies deal with this issue in a different way. Under the Islam religion, Muslims try to deal with a 
problem that they see in their society by having women covered. We do not want to have that, but that is what 
the Muslims do to try to deal with something like this. We are trying to deal with the issue in a different way. 
However, I am drawing members’ attention to the fact that it is a complex area because, as reasonable people, 
we see it differently to a certain extent. However, none of us will see it differently when evil, conniving people 
exploit children for their own benefit. That is what exploitation means. It means to do it for profit, to do it for a 
person’s own selfish purposes, while using others who do not know what is happening to them in the course of 
doing it. It is a bit like people smuggling and the people who are fleeing countries because their lives are in 
danger. The smugglers are the ones who are the criminals rather than those who are fleeing for their lives 
because they are being persecuted in their countries, and the United Nations has a resolution regarding that. 

We are trying to protect those who may unwittingly be caught up in this. Again, I think it was Hon Adele Farina 
who referred to her committee report and said that in discussions with the police, it was stated that the police 
would take a much wider view. I believe that is an admirable way for the police to approach this issue. It is 
wonderful to think that our police can absorb evidence and test the context before charges are laid. I am very 
supportive of that approach, because I think there will be instances in which people will be guilty, if one likes, 
under the provisions of this law because of what they receive on their computers or on their mobile phones. The 
police will have to try to get evidence that someone is doing the wrong thing. Whether it is young children or 
whether it is children under 16 years of age who are playing games, I want to make sure that they are not 
unwittingly accused of being criminals when there is no malicious intent in their actions. That is all I wish to 
draw to the attention of the house.  

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [4.45 pm] — in reply: 
Thank you, Mr President. 

The PRESIDENT: It is hard to stand between these chairs, I know. 

Several members interjected. 

Hon MICHAEL MISCHIN: Yes, it interferes with one’s ability to express oneself!  

I will respond by way of summary because many of the matters that have been raised will be more appropriately 
dealt with when we enter the Committee of the Whole. I thank members for their contributions to the debate, 
particularly the Standing Committee on Uniform Legislation and Statutes Review for its consideration of this 
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matter on two occasions and its two reports. The bill was considered by the standing committee and it reported in 
May last year in its thirty-sixth report, which, essentially, sought answers to about eight questions, and those 
were responded to by the government. The bill was further referred to the committee in August last year and the 
committee reported in October with its forty-first report, which has been addressed in some detail. That report 
contained four findings and seven recommendations. The first recommendation suggested an amendment to 
section 217 of the Criminal Code. That has been agreed to by the government and will be the subject of an 
amendment. Recommendation 2 suggested a review of offence penalties in section 321 of the code. That has also 
been agreed to by the government and will occur in due course.  

As has been pointed out, recommendation 3 suggested an amendment to section 218 of the code. That has not 
been supported by the government. Recommendation 4 suggested a review of what is commonly known as the 
enforcement act—the Classification (Publications, Films and Computer Games) Enforcement Act 1996—
suggesting an offence of aggravated possession of child pornography. That recommendation has been supported 
with a view to looking into the creation of that sort of offence. Recommendation 5 suggests an amendment to 
proposed section 221A(1)(b) to be added to the code. That will not be supported, and more will be said about 
that in due course. Recommendation 6 suggested amendment to section 221A(1) to clearly indicate the extent to 
which section 24 of the code will apply. I will say more also about that. That has been done, and the 
government’s approach has been to ensure that there is no defence based on a belief that the child, the subject of 
the offensive material, was under the age of 16. Recommendation 7 suggests an amendment to clause 24(2)(b) 
by inserting a comma, which is a typographical issue, and that was also supported.  

There appears to have been some breakdown in communication. As I understand it, the government’s response 
to the committee was not received by the committee, so I provided a copy of that yesterday.  

Hon Adele Farina: I do not recall receiving it, but I know you gave it to me yesterday.  

Hon MICHAEL MISCHIN: Thank you for that; I am obliged to the member for that. The other matter raised is 
the subject of submissions made by Hon Nick Goiran directly to the Attorney General regarding the 
reinstatement of the term “child pornography” somewhere in the legislation. That has been accepted by the 
Attorney General, and I will deal with that issue also.  

I will not go into the purpose of the bill again; there is no need to do so. I will address some of the issues that 
have been raised separately during the course of debate. One of those issues was the test for what constitutes 
offensive material—particularly the use of the concept of “reasonable person”. It was asked whether that concept 
is sufficiently prescriptive, and the issue was addressed in some detail by the standing committee in paragraphs 
8.17 to 8.30 of the report. In summary, the concept of the reasonable person is a benchmark for acceptable 
community behaviour and it is widely used. The concepts of indecency and obscenity are based on community 
standards with reference to the reasonable person—a person who is not an expert, but who nevertheless is 
reasonably informed of current community standards. One can seek to prescribe in more detail tests for 
offensiveness, obscenity, indecency and the like, but one would be battling to do so. It is, in the end, an objective 
test based on community standards. Community standards have shifted over the past several decades; if one 
looks back to the days of Lady Chatterley’s Lover, one can see the different social mores that applied back then 
compared with those that apply now. Community standards are a shifting basis for such tests, but there really is 
no other worthwhile way of measuring what is offensive. It is a common test; there is a considerable amount of 
case law on the subject. The danger in trying to be too prescriptive is that it can lead to unintended 
consequences. The offences being created by this legislation in the context of Criminal Code offences will be 
tried by way of jury trial, and juries are best placed to judge what is likely to offend a reasonable person. That is 
the test that will be adopted and maintained. 

There has been some comment about the question of the onus of proof. There seems to be some 
misunderstanding about what is involved in a reversal of the onus of proof. The act prescribes a series of 
offences consisting of elements that need to be proved beyond reasonable doubt by the prosecution before an 
offence is made out. The reversal of the onus of proof means that it would fall to an accused to prove to a 
particular standard, or to disprove, one or more of those elements. That is a different thing from prescribing 
defences to offence-creating provisions which are not necessarily reflective of the elements of the offence, but 
which deal with particular and special circumstances. Quite often, those circumstances may relate to matters that 
are peculiarly and exclusively within the knowledge of the offender. It is not unusual then to prescribe those as 
defences in the strict sense, which are required to be proved to a certain level by an accused person. The 
defences that are set out in proposed section 221A are of that character. They do not go directly to the elements 
of the offences; they go to particular circumstances based on community standards—knowledge and the like—
which may be possessed by the accused, and which the accused will have to establish to escape capture by the 
act on the balance of probabilities.  
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Hon Kate Doust raised the matter of the definition of “child exploitation material”. That issue was dealt with in 
quite some detail in the committee’s report at paragraphs 8.3 to 8.30. The committee identified that it is a matter 
of government policy as to how it describes this type of material. Although the definition of the term “child 
pornography” is broad under the current act that contains child pornography offences—the Classification 
(Publications, Films and Computer Games) Enforcement Act 1996—it is essentially restricted to something with 
a sexual character. It has been recognised that material and images which are abusive of children and which 
display child abuse can go beyond a sexual character and can include other forms of abuse such as cruelty, 
torture and the like. We have sought to expand the definition of “child pornography”. We have taken on board 
and have sympathy for the idea that the term “pornography” evokes a certain distaste, emotion and reaction, and 
that there is some benefit in retaining that word in the context in which it is most commonly understood; that is, 
children being involved in some type of sexual display or conduct. Instead of the broad definition of “child 
exploitation material” embracing a variety of types of images and conduct, it has been decided to break it into 
two definitions. “Child pornography”, which deals with matters of a sexual character and context, combined with 
“other types of material”, will fall under the broad definition of “child exploitation material”. It is a two-tiered 
definition. It is rather clumsy but no harm is done by it because the offence will remain the same as being in 
possession of child exploitation material or the like. 

Some comments were made about the potential adverse effects the legislation will have on young people. One 
accepts that young people are in a different category from adults. The Young Offenders Act is a recognition of 
that and neither the principles contained in that act nor the manner by which offending will be dealt with will 
change. Currently, it is an offence for either a child or an adult to be in the possession of a sexual image of a 
child. That will not change and the manner of policing will not necessarily change either. Plainly, this legislation 
and the provisions of the previous legislation are directed at the protection of children. Children can be exploited 
by not only adults, but also other children or young people. We have heard the example of sexting, which is the 
taking of sexually explicit photographs of children and transmitting them by telephone. It seems that that practice 
is prevalent among children rather than adults at this stage. It would be difficult to educate young people if we 
told them that doing that sort of thing was stupid, irresponsible, very bad, very harmful, very wrong and was not 
condoned by society and ought not to be done, if at the same time we told them that because they are children, 
they should not worry about it too much because there will not be any consequences if they are caught doing it. 
That cannot be done. It is a matter of policing and of exercising the appropriate prosecutorial discretion. The 
issue is dealt with at quite some length in the report at paragraph 11 onwards. Evidence was taken from police on 
how they approach the issue and their preference for cautioning if cautioning is appropriate and prosecution in 
appropriate and egregious cases. The situation is really no different from what it is now.  

Debate adjourned, pursuant to standing orders.  
 


